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31 n th? (ttmtrt nf Apjmtla 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1914. 

No. 2669. 

WESTERN UNION TELEGRAPH COMPANY, A 
CORPORATION, APPELLANT, 

is. 

EVE A. DANT. 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

Appellant’s Reply to Brief of Amici Curiae. 

The appellant’s contentions nave been affirmatively 
stated in the brief of its counsel, as well as upon 
oral argument, and are, it is hoped, clearly before 
the Court. 

In view, however, of the brief filed by the Amici 
Curiae , this additional memorandum is submitted, and 
is addressed solely to such parts of that brief as appear 
to appellant’s counsel to be misleading. 

Three cases, not mentioned in the briefs of the ap¬ 
pellant or appellee, are quoted from and mainly relied 
upon. On examination, it is submitted, they do not sus¬ 
tain the doctrines to which they are quoted. They are 
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Western Union Union Telegraph Company m. James, 

162 U. S., 650, Webbe vs. Western Union Telegraph Com¬ 
pany, 169 HI., 010, and Railway vs. Wilson, 69 Texas, 

739 

The Court may remember that on oral argument coun 
sel for the appellant called attention to the first men¬ 
tioned case, Western Union Telegraph Company vs. 
James. A part of the opinion in this case is quoted in t e 
brief of the Amici Curiae. Their quotation stops, how¬ 
ever, just before these sentences (p. 663): 

“There was no mistake in the transmission of 
the message, and there was no breach of the 
agreement. The action here is not founded upon 
anv agreement and the judgment neither affects or 
violates the contract mentioned. Nor are we here 
concerned with the provisions of the third section 
of the act relating to the damages to be recovered 
in the case of cipher messages. This was not sue 
a message, and this judgment is solely based upon 
the penalty granted by the statute for non-delivery, 
and could be sustained even if the third section o 
the act were not valid, which is a question we do 
not decide nor express any opinion concerning it. 

The action was for a statutory penalty, neither cn a con- 
tract nor for a tort. 

Furthermore, the statute was passed and the case 
decided prior to the act of Congress of June 18, 1910. 
It is therefore significant that the Court said (p. 661): 

“So long as Congress is silent upon the subject, 
we think it is within the power of the state 
government to enact legislation of the nature of 
this Georgia statute.” 
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The Amici Curiae submit that the reasoning and au¬ 
thority of Webbe vs. Western Union Telegraph Company, 
(169 Ill., 610) — 

“is controlling upon this Court in that the inter¬ 
pretation placed upon the addressee’s right of 
action in the State of Illinois is the same as that 
declared in this Court in the Ferrero case” (Brief 
of A. C.,p. 11). 

On the contrary, the Illinois doctrine, as stated in the 
Webbe case, is entirely at variance with the doctrine of 
this Court in the Ferrero case, and the United States 
Supreme Coart in the Primrose case. The Illinois 
Court reviewed its former decisions and found they were 
to the effect that in an action by the sender of a message 
who had signed the contract form blank of the Company, 
the stipulation limiting the damages for an unrepeated 
message (p. 616)— 

“even if regarded as a contract, is unjust, without 
consideration, and void; that it is against public 
policy to permit telegraph companies to secure 
exemption from the consequences of their own 
gross negligence by contract.” 

The Court explained contrary holdings by other 
Courts upon the ground that other Courts seemed to hold 
that the printed conditions upon telegraph blanks are 
“regulations,” not “contracts,” to which, as regulations, 
the sender might be held bound without his express 
assent, and held that the mere signing of such a blank 
was not an assent of the sender without evidence aliunde 
of it. The conclusion of the Illinois Court was that 
similar evidence would have to be adduced to show the 
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assent of the sendee, who was the plaintiff, and con- 

eluded: „ „ ~ . . 

“Certainly it was the duty of the Court to 

leave it to the jury to say, whether or not he 

assented to the condition in regard to the limit 

of sixty days.” 


The mistake complained of in the Illinois case was 
alteration of the sentence, “Buy five May wheat to 
read “Buy fifty May wheat,” and the case was there¬ 
fore ’one of the class described and distinguished by the 
Kansas Court in Russell vs. Telegraph Company (Ap¬ 
pellant’s Brief, p. 31), as one in which it might be held 
by some Courts that the liability arose solely from 
the wrongful act of the defendant in delivering to him 
a false message whereby he is misled to his injury (1 ., 
p. 31). So that the Illinois Court could have reached 
the conclusion it did by reasoning more nearly in har¬ 
mony with the better considered cases. 

The above analysis, which is perhaps needlessly long, 
is submitted only because of the emphasis placed on this 

case in the brief of the Amici Curiae. 

The remaining case which seems to be relied upon by 
the Amici Curiae is Railway is. Wilson, 69 Texas, 739. 
There the plaintiff was the addressee, but the Court 
apparently did not consider whether or not he was any 
less bound by the stipulation in question than was the 
sender. The Court apparently followed those authorities 
which hold that the stipulation for repeating is avail¬ 
able only when the error is such that repetition might 
have corrected it. The quotation which the Amici 
Curiae use as a conclusion of their brief and state that 
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it follows a review of “the appellant’s side of the case, 

is immediately preceded by this (p. 741). 

“If the plaintiff in this suit was seeking to 
recover damages for error committed in trans¬ 
mitting the message, we would be relieved of all 
difficulty upon this question; for, while the author¬ 
ities were numerous, very respectable and sup¬ 
ported by sound reason that hold such stipula¬ 
tions void, this Court has held that, where the 
action is brought to recover damages for error 
in transmitting, the failure of the sender to have 
the message repeated exonerates the company 
from liability for damages, unless the injury was 
caused by the misconduct, fraud or want of due 
care on the part of the company, its servants, or 
agents. (Western Union Telegraph Company vs. 
Mill, 57 Texas, 283; Womack vs. Western Union 
Telegraph Company, 58 Texas, 176.) 

Inasmuch as the case at bar arose from an error which 
repetition might have corrected, it seems that this case 
also supports the appellant’s contention. 

A misapprehension which is given much emphasis 
by the Amici Curiae on pages 7 and 8 of their brief, is 
perhaps excusable upon the ground of their po>>ible un¬ 
familiarity with the record in this case. They *eek to dis¬ 
tinguish the Ellis case in Massachusetts and the Stone 
case in Rhode Island from the case at bar by reason of the 
statements contained in the opinions in those cases that 
the plaintiff addressee had notice of the regulations in 
question. They state and consider it material that the 

plaintiff in this case had no such notice. 

An examination of those cases will disclose that 
the notice which the plaintiff addressee in those cases 
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had is precisely the same notice which the plamti 
had in the present case, by the printing of the regulation, 
in brief, on the receiving blank, on which the message was 
in each case delivered to the plaintiff (Rec., p. 12). 

In discussing the effect of the act of Congress of June 
18 1910, upon the obligations and liability of the Com¬ 
pany, the Amici Curiae argue that “amere right to classify 
cannot be construed as a right to limit absolutely and as 

the company chooses” (Brief of A. C.,p. 4). 

Counsel for the appellant Company are not claiming 
under that act the right to limit, absolutely and as the 
Company chooses, its obligations. The kind of message 
and the kind of limited liability which is involved 
in the present suit, viz., the “unrepeated message,” is one 
of the classifications of service expressly recognized and 

authorized by the act. 

In general the error of the position taken by the Amici 
Curiae is that they do not recognize the fact that the 
present action can not be said to be purely in tort. A 
pure tort is the violation of a duty fixed by law, not based 
upon any contractual relation or undertaking. No duty 
rested by law upon the defendant to deliver to the 
plaintiff a message until it undertook that duty by a con¬ 
tract made with the sender. The failure in this duty was 
therefore a tort arising out of a contract, not a pure tort. . 

The appellant dees not attempt, as the Amid Curiae 
argue, “to thrust upon the Court” any exclusive theory 
as to the right of action of the addressee, for this Court 
did not in the Ferrero case, and may not, find it necessary 
to determine which of the varying American doctrines is 



correct. It is confidently submitted, however, that if 
the appellee had really been (as is urged in the brief of 
the Amici Curiae , p. 9), “a stranger to the entire transac¬ 
tion/’ she could not maintain a suit. 

For the further support of our contention that such 
an action as the present, though in tort, grows out of a 
contract or, as this Court has said, is founded on a con¬ 
tract which raised the duty, and for the demonstration 
that this is the doctrine announced by this Court in the 
Ferrero case and is consistent with the well reasoned 
cases elsewhere in this country, the Court is respectfully 
referred to the brief for the appellant and to the oral 
argument. 

GEORGE H. FEARONS, 
NATHL. WILSON, 

CLARENCE R. WILSON, 

PAUL E. LESH, 

Attorneys for the Appellant. 



